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Distinguished organisers and co-speakers,
dear participants,
It is a great pleasure to speak at this event addressing one of the most exciting yet most concerning
issues today. For the past five years I have worked as Head of the Advocate of the Principle of Equality,
the Slovenian national Equality Body established in 2016 on the basis of EU Equality Directives. Our
institution and other Equality Bodies around Europe have recently started devoting increasing attention
to algorithmic discrimination as this has become a pressing issue in virtually all areas of life. Equality
and non-discrimination are the key principles and rights in and of themselves that underpin the human
rights regime as a whole. Thus any violations of these rights must be subject to suitable regulatory
protection in order to be effectively enforced with regard to all people.
Fundamental rights and specifically equality-compliant AI has also been a work focus of Equinet, the
European Network of Equality Bodies, where I act as a member of the Executive Board. Equinet is a
membership network which promotes equality in Europe by supporting and enabling the work of its 47
Equality Body members from across the European region. In 2020, Equinet issued an important
innovative report titled “Regulating for an Equal AI: A New Role for Equality Bodies” which
examined the benefits and risks to the principle of equality caused and influenced by AI from the
perspective of equality bodies The Report outlines key developments and considerations concerning
algorithmic discrimination and emphasises how Equality Bodies, as experts on the implementation and
enforcement of EU equality legislation, are well-placed to contribute to shaping any future regulatory
developments on the human and ethical implications of AI. The Report also contains several good
practices by Equality Bodies already engaging with the topic. For this and more, I invite all participants
to visit Equinet’s main website plus their new website specifically dedicated to AI-related discrimination.
AI is increasingly used in both the public and private sector to decide on individuals’ rights in virtually all
areas protected by international, EU and national non-discrimination law. The breadth of AI systems’
use is also reflected in Equality Bodies’ work when dealing with concrete cases of algorithmic
discrimination. Although such cases remain rare, this may well be simply an effect of under-reporting
caused by the secrecy of AI. However, existing case law already demonstrates the horizontal nature of
risks posed by AI system to equality and non-discrimination. Allow me to illustrate this with some
examples from Equality Bodies’ practice.
Algorithms can discriminate in a number of ways. Objectively unjustifiable use of protected
characteristics under equality law as parameters in algorithmic decision-making can lead to direct
discrimination. In 2017, the Finnish Non-Discrimination Ombudsman brought before the National NonDiscrimination and Equality Tribunal a case where a financial institution assessed with an algorithmic
statistical model the creditworthiness of individuals applying for loans based on their place of residence,
gender, mother tongue and age. In its decision, the tribunal found the institution partly guilty of multiple
discrimination and imposed on it a significant conditional fine.
Moreover, in deciding on individuals’ rights, AI systems sometimes use proxy data that closely
correlates with certain groups, rendering them disproportionately affected by algorithmic decisions. A
decade ago the Swedish Equality Ombudsman litigated a case against Western Union because it used
an algorithm blocking transactions made by individuals whose names corresponded to those on the UN
anti-terrorism sanctions lists. The Ombudsman argued that due to its coarse nature, the algorithm was
indirectly discriminatory on the basis of ethnicity as it disproportionately blocked transactions made by
individuals with Arab or Muslim names. The Court confirmed such disparate impact and also concluded
that the use of such an algorithm constituted negligence as the algorithm could have used more
parameters (such as dates and places of birth) that would have mitigated its discriminatory impact.
AI systems can also discriminate because the algorithms they use are trained on biased data that is
not representative of the society as a whole, thereby affecting the accuracy of the decision-making
process at the expense of under or overrepresented groups. A known example of this is Facial
Recognition Technology used by law enforcement which has been proven inaccurate particularly in
relation to certain groups such as non-White females and transgender persons. In this context, the
Equality and Human Rights Commission in March 2020 called for the suspension of the use of
automated facial recognition in England and Wales, until its impact has been independently scrutinised
and relevant legislation was improved.
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A distinct and extremely important question in the context of AI concerns the issue of transparency of
the use of algorithms in decision-making processes. This issue is also highlighted by all key EU
documents on AI – the Ethics Guidelines for Trustworthy AI, the Commission’s White Paper, and the
proposed Artificial Intelligence Act where it is placed at the heart of the proposal. The issue is significant
from at least two aspects:
First, in order to claim their rights under non-discrimination law and have effective access to justice,
individuals have to be informed when their access to rights is subject to the use of AI systems. Only
when individuals are aware of the origins of their unequal treatment can they turn to institutions such as
Equality Bodies for help and redress. The fact that most individuals today are not aware when they are
subjected to decisions made by AI systems is probably the main reason why Equality Bodies have up
until today dealt with very few complaints regarding algorithmic discrimination.
Second, in order to effectively enforce equality law, individuals and redress mechanisms alike have to
be provided with meaningful information on what parameters AI systems use to reach their decisions
and how they reach them. In this respect, the issue of transparency was addressed by the French
Defender of Rights with regard to “Parcoursup”, an algorithmic platform assisting educational institutions
in selecting undergraduate students and assigning them to courses in an equitable way. The Defender
criticised the lack of access to information on what criteria parts of the platform used to admit students
and also pointed out that the criteria of location of prospective student’s high school could represent a
discriminatory proxy for race.
These examples show that discrimination risks associated with the use of AI systems are clearly not
only potential and hypothetical but real and evident. This is also reflected in the proposed EU
Regulation on AI which explicitly addresses non-discrimination as a key fundamental rights concern
regarding the impact of AI systems.
This places Equality Bodies in a unique position to ensure that AI technology used to determine
people’s rights is compliant with equality law. Equality Bodies are independent state authorities
specialised in protection against discrimination, with their powers often extending beyond those of
traditional national human rights institutions, particularly regarding competences in the private sector,
litigation and tribunal-type decision making powers, and powers to provide legal and policy advice to
governments. Many Equality Bodies have already produced AI-related output that reaches beyond the
handling of individual cases.
In Slovenia, the Advocate of the Principle of Equality, issued several recommendations regarding the
draft National Programme on AI which were all considered and included in the programme. For instance,
we recommended that educational and awareness-raising activities for companies and the public sector
regarding legal and ethical aspects of AI development and use should explicitly include topics on AI
compliance with human rights and equality law. Educating developers and deployers of AI systems on
the equality dimension is crucial to link the so-called “ecosystems of excellence and trust”. This is
an important way of preventing discrimination occurring in past and present social realities from being
reflected and further reproduced and reinforced by algorithmic decisions.
Taking into account the potential that Equality Bodies can bring to regulating for an equal AI, states
should ensure that Equality Bodies are equipped with an appropriate mandate and the necessary
capacity to tackle AI-related issues. Given the use of AI across a variety of sectors, states should make
sure that Equality Bodies have statutory competence to address algorithmic discrimination with regard
to all relevant protected grounds and areas of life, including crucial areas currently not covered by EU
law, such as law enforcement. In terms of their capacity, Equality Bodies need to have adequate
resources to address their knowledge gaps and secure appropriate staffing.
To conclude, placing empowered and well-equipped Equality Bodies at the heart of AI governance
therefore has a double role. On the one hand, it is essential to the comprehensive enforcement of
equality law in the AI era. On the other, it will provide more public trust in AI technologies as individuals
will know their fundamental right to equal treatment is not only hypothetical but is also protected in the
context of constant technological development. After all – cutting edge, fair and trustworthy AI is also
the only AI that is sustainable in the long run.
Thank you.
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Question by the moderator dr. Maja Bogataj Jančič:
Based on what has been said, what are the main things that decision-makers should bear in mind
regarding the future EU framework on the regulation of Artificial Intelligence?
Given the equality and non-discrimination perspective on AI and given the experience of Equality Bodies
and Equinet so far, there are three things decision-makers should bear in mind:
First, due to the scope of proven equality concerns and the unpredictable development of AI, a rightsbased rather than a limited risk-based approach is needed. Equality and non-discrimination rights
are horizontal in their nature and not hierarchical, therefore all and any violations of these rights should
be subject to suitable regulatory protection. Mandatory human rights and equality impact assessment
across the board and throughout the AI system’s life cycle has to be at the heart of such an approach
that Equinet already advocated for during the European Commission’s consultation on AI.
Second, given the Equality Bodies’ expertise in equality law, they should be embedded as parts of the
national supervisory mechanisms. Provided they have the appropriate mandate and capacities, this
would contribute to a more comprehensive regulatory regime as well as to a more harmonised
application of equality law in an AI context at the EU level.
And finally, AI regulation should provide for a framework conducive to cooperation and capacity building
among different relevant national regulators, including Equality Bodies. While Equality Bodies are
specialists in the field of non-discrimination, different institutions possess the necessary expertise in
other relevant fields. This means that for effective ex ante and ex post regulation, institutional
partnerships are essential.
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